
UNITED STATES DISTRICT COURT
SO UTHERN DISTRICT O F FLORIDA

CONSO LIDATED CASES
NO . 13-61373-CIV-SCOLY OTAZO-M YES

NO. 12-61984-CIV-SCOLY OTAZO-% YES

DEBORAH ELDREDGE,

Plaintiff,

EDCAM  M ANAGEMENT, lNC.,
a Delaware com oration and

HOSPITAL PHYSICIAN PARTNERS,

lNC., a Delaware com oration,

Defendants.

/

ORDER GM NTING DEFENDANTS' RENEW ED M OTION FOR SANCTIONS

THIS CAUSE came before the Court upon Defendants EDcare Management, Inc.

($çEDCare'') and Hospital Physician Partners, Inc.'s (çûHPP'') (collectively, Gr efendants'')

Renewed Motion for Sanctions (D.E. 122 in Case No. 12-61984 (stthe FLSA case'); D.E. 35 in

Case No. 13-61373

Sanctions (D.E. 138

(lçthe Discrimination case''lj, and Supplement to Renewed Motion for

in Case No. 13-61373) (colledively, ttRenewed Motion for Sanctions').

Defendants seek an order requiring Amlong & Amlong, P.A. (ftthe Amlong tirm''l, former

counsel of record for Plaintiff Deborah Eldredge (tûplaintiff ' or SçEldredge''), to pay their

reasonable fees and costs incurred in the FLSA case and the Discrimination case, pursuant to 28

$1S tion 1 927'5) and the Court's inherent powers.'U.S.C. j 1927 ( ec Pursuant to the Court's

Administrative Order issued on August 13, 2014, çtthe Court's ruling in the 13-6 1373 case on the

1 At the hearing held by the undersigyed on the Renewed Motion for Sanctions, the parties stipulated that
the Renewed M otion for Sanctions ls against the Amlong tirm rather than the individual attorneys of

record from the tsrm.
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sanctions motion will apply with equal force and effect to the motion in the 12-61984 case.'' See

Administrative Order (D.E. l29 in Case No. 12-61984; D.E. 136 in Case No. 13-613732.

This matter was referred to the undersigned for disposition by the Honorable Robert N.

Scola, Jr., United States District Judge, pursuant to 28 U.S.C. j 636(b)(l)(A) (D.E. l28 in Case

No. 13-613734. The undtrsigned held an evidentiary hearing on this matter on March 2, 2015, as

required by Eleventh Circuit law. See Amlonc & Amlonc. P.A. v. Demw 's. Inc., 500 F.3d 1230,

1242 (11th Cir. 2006).

heming and having conducted a thorough review of the court records in the FLSA case and the

Having carefully considered the matters presented at the evidentiary

Discrimination case, the undersigned GRANTS Defendants' Renewed M otion for Sanctions.

STANDARD OF REVIEW

As previously noted, Defendants seek sanctions against the Amlong firm under both

Section 1927 and the Court's inherent powtrs. As shown below, the standards for imposition of

sanctions on counsel under these two sources of authority are essentially the same.

1. Section 1927

Title 28, United States Code, Section 1927 provides:

Any attorney or other person admitted to conduct cases in any court of the United

States or any Territory thereof who so multiplies the proceedings in any case

unreasonably and vexatiously may be required by the court to satisfy personally
the excess costs, expenses, and attorneys' fees reasonably incurred because of

such conduct.

28 U.S.C. j 1927. ;;(T1he statute sets out a three-prong, conjunctive test: (1) unrtasonable and

vexatious conduct; (2) such that the proceedings are multiplied; and (3) a dollar amount of

sanctions that bears a financial nexus to the excess proceedings.'' M acort v. Prem. lnc., 208 F.

App'x 781, 785-86 (1 1th Cir. 2006) (citing Peterson v. BMI Refractories, 124 F.3d 1386, 1396

(1 1th Cir. 1997:. t$Al1 three requirements must be met before sanctions are imposed.'' Id.
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ç$(AJn attorney multiplies proceedings tmreasonably and vexatiously within the meaning

of the statute only when the attorney's conduct is so egregious that it is tantamount to bad faith.''

Amlong, 500 F.3d at 1239. StBut it is clear from the statutory language and the case 1aw that for

purposes of j 1927, bad faith turns not on the attorney's subjective intent, but on the attorney's

objective conduct.'' Id.As further explained by the Eleventh Circuit:

(A1n attomey's conduct must be particularly egregious to warrant the imposition
of sanctions--the attorney must knowingly or recklessly ptlrsue a frivolous claim

or needlessly obstruct the litigation of a non-frivolous claim. If the attorney's
misconduct meets this high standard, the district court may order the attorney to

pay the Içcosts, expenses, and attorneys' fees reasonably incurred'' because of the

attorney's misconduct--that is, the excess costs that the attorney's multiplication

of proceedings has added to the cost of the litigation.

Id. at 1242.

2. Court's inherent powers

çtglqn narrowly defined circumstances federalcourts have inherent power to assess

attorney's fees against counsel.'' Chambers v. NASCO. Inc., 501U.S. 32, 45 (1991) (citing

Roadway Express. Inc. v. Piper, 447 U.S. 752, 765 (1980)).A court may do so içwhen a party

has acted in bad faith, vexatiously, wantonly, or for oppressive reasons.'' 1d. at 45-46 (citing

Alveska Pipeline Service Co. v. W ildemess Societv, 421 U.S. 240, 258-59 (1975:. çlln this

regard, if a court finds that fraud has been practiced upon it, or that the very temple of justice has

been defiled, it may assess attorney's fees against the responsible party as it may when a party

shows bad faith by delaying or disrupting the litigation or by hampering enforcement of a court

order.'' ld. at 46 (citing Universal Oil Prods. Co. v. Root Refining Co., 328 U.S. 575, 580

(1946); Hut'to v. Finney, 437 U.S. 678, 689 n.14 (1978)).St-f'he imposition of sanctions in this

instance transcends a court's equitable powerconcerning relations between the parties and

reaches a court's inherent power to police itself, thus serving the dual pum ose of vindicating
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judicial authority without resort to the more drastic sanctions available for contempt of court and

making the prevailing party whole for expenses caused by his opponent's obstinacy.'' ld. (citing

Hutto, 437 U.S. at 689 n.14).

lk-f'he key to unlocking a court's inherent power is a finding of bad faith.'' Barnes v.

Dalton, 158 F.3d 1212, 1214 (1 1th Cir. 1998) (citing ln re Mroz, 65 F.3d 1567, 1575 (11th Cir.

1995:. ûtA ûnding of bad faith is warranted where an attorney knowingly or recklessly raises a

frivolous argument, or argues a meritorious claim for the purpose of harassing an opponent. A

party also demonstrates bad faith by delaying or dismpting the litigation or hampering

enforcement of a court order.'' Id. (citing Primus Aulto. Fin. Servs.. Inc. v. Batarse, 1 1 5 F.3d

644, 649 (9th Cir. 1997)).

THE UNDERLYING PROCEEDINGS

7. Case No. 12-61934 (the FLSA rcl'e)

a. The Pleadings

On Septem ber l2, 2012,Attorneys W illiam R. Am long

Daley ((çDaley'') of the Amlong 51713

(ûçAmlong'') and Jennifer E.

commenced this action in state court on behalf of

Eldredge, with the filing of a W age and Hour Class-Action Complaint against Defendants. See

Plaintiff's W age and Hour Class-Action Complaint (D.E. 1-2J. Eldredge sought to

recover overtime pay pursuant to the Fair Labor Standards Act, 29 U.S.C. j 201 et seq.

($TLSA''), individually and on behalf of similarly situated individuals. ld. She also sought to

recover wages for accrued leave tim e allegedly not paid to her upon her term ination from

employment with Defendants on March 19, 2012. J.4.a

On October 5, 2012, Defendants removed the action on the basis of federal question

jurisdiction for the overtime claim and supplemental jurisdiction for the unpaid leave time claim

4
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pursuant to 28 U.S.C. jj 1331, 1337, 1367, 1441 and 1446, and 29 U.S.C. j 216(b). See

Defendants' Notice of Removal (D.E. 1).

On October 12, 2012, Defendants answered the Com plaint. See Defendants' M swer

and Affirmative and Additional Defenses to Plaintiff s Complaint (D.E. 3). As to Eldredge's

claim for overtime pay, Defendants averred that Eldredge was formerly employed by EDcare as

an executive assistant, but not by HPP; and asserted various affirmative defenses, including that

Eldredge was a salmied employee in a bona fide executive, administrative, or professional

2 D fendants alsocapacity
, hence exempt from overtime compensation under the FLSA. J.4. e

denied Eldredge's claim for unpaid leave time and her class action allegations. 1d. Defendants

subsequently withdrew the professional exemption prong and narrowed the salmied employee

defense to the administrative and/or executive exemptions. See Defendants' Amended Answer

and Affirmative and Additional Defenses to Plaintifrs Complaint (D.E. 111. Defendants also

alleged that, as to the claim for unpaid wages, they were entitled to a set-off defense for the value

of property converted by Eldredge upon her termination from employment. JJ-,

On October 30, 2012, Eldredge filed a Statement of Claim setting forth the amounts she

was seeking for overtime pay and unpaid leave time. See Plaintifps Statement of Claim (D.E.

5J. According to Eldredge, she was entitled to recover three years of overtime pay in the amount

of $92,000, plus an equal amount as liquidated damages, for a total of $184,000. Ld= Eldredge

also claimed $4,400 in unpaid leave time. Id.

b. The M otion for Sanctions

On August 8, 2013, Defendants filed a M otion for Sanctions against Eldredge and her

cotmsel. See Motion for Sanctions (D.E. 312. 'The facts presented by Defendants in support of

2 The FLSA'S minimum wage and maximum hour requirements do not apply to <tany employee

employed in a bona fide executive, administrative, or professional capacity.'' See 29 U.S.C. j 2l3(a)(1).
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their M otion for Sanctions were as follows:

* EDCre is a national Emergency Department and Hospitalist Program management

company.

@ Eldredge had earned $80,000 per year as Executive Assistant to Dr. David Schillinger
(t$Dr. Schillinger''), who was EDcare's President/chief Medical Oftker and former
Chief Executive Oftker.

* Eldredge testified at her deposition that Dr. Schillinger was lçeverything'' for EDCre
and that she was charged with fully supporting all aspects of his business and keeping

them functioning during his frequent travels around the country to the many hospital
facilities that EDcare served.

* Eldredge was terminated from her position at EDCre in M arch, 2012 as part of a

reduction in force. Eldredge was expected to return to EDCre all company property
in her possession at the tim e of her term ination.

* On May 8, 2012, EDcare sent Eldrtdge a letter asking her to return her company

issued laptop and cell phone, as well as company files, given that al1 hanging file

folders in her oftke drawers had been found to be empty after her departure. See

Correspondence (D.E. 31-11.

* On October 25, 2012, EDcare's first counsel in this action, Lori S. Patterson

(ttpatterson'') of the firm Rogers Towers P.A. in Jacksonville, Florida sent a civil theft
demand letter to Eldredge in care of Daley. See Correspondence ED.E. 31-21.
Therein, Patterson stated that, based on a preliminary investigation, EDCre was

demanding the payment of $900 within 30 days as treble damages for the theh of

EDCre property, including a laptop computer and company files. J#=.

@ On Novem ber 15, 2012, Daley responded to Patttrson's letter, stating: itYour letter

did not indicate what çcompany files' meant.'' See Correspondence LD.E. 31-3, at 2).
Daley added: 1$On November 9, my assistant contacted yours as the company's

attorney to request that you make arrangem ents to pick up the laptop and original
documents that Ms. Eldredge has, and sent a confirming e-mail. To date, your offke

had not made the arrangements necessary to retrieve the laptop and original

documents. So, 1 have instructed M s. Eldredge to return the laptop and the original

documents by November 24 to the office where she worked previously and to request

a signed receipt for the delivery.'' J#-..

* On N ovember 19, 2012, Daley sent a follow-up letter to Patterson. See

Corrtspondence (D.E. 31-3, at 31. Therein, Daley stated: t1Ms. Eldredge returned the
1ap top and the original documents. Attached is a copy of the signed receipt of

delivery.'' J#a. The items listed in the November 19th receipt were: One - Toshiba
Satellite Pro L300D-EZ1001V (including model and serial numbers and AC adapter);
and One - Black Binder - Monthly Operating Review October 201 1. LIL. at 4.
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* In her initial disclosures served on November 16, 2012, Eldredge listed several

EDCAe documents that she might use to support her claims. See Plaintiff s Initial

Rule 26 Disclosures (D.E. 31-61. These included EDcare's organizational charts for
the three-year period covered by the FLSA action. 1d. at 3.

* ln her February 19, 2013, response to Defendants' First Request for Production,

Eldredge stated that she would produce documents identified in her Rule 26

disclosures that might support her claim that she was employed by HPP. See

Plaintiff s Response to Defendants' First Request for Production (D.E. 31-5J.

* In her April 25, 2013, response to Defendants' Amended Second Request for

Production, Eldredge stated, in pertinent part: çlplaintiff will produce any letters,

memos, notes, policy statements, disciplinary fonns, personnel documents, and/or

handbooks that she obtained, created or acquired during the three-year period covered

by this action related to her claim for overtime pay and the defenses asserted in this

action.'' See Plaintiff s Response to Defendants' Amended (Second) Request for
Production (D.E. 31-4, at 3).

@ On April 25, 20 13, Eldredge served a notice of document production pursuant to her

Rule 26 disclosures and indicated that the documents were bates labeled: Eldredge

0001-175, 215-282, 381-573. See Plaintiffs First Supplemental Rule 26 Disclosures

and Notice of Production of Documents (D.E. 31-7J.

* On M ay 1, 2013, a member of the Rogers Towers finn sent an email to Serena Eifert
of the Amlong tirm, with copy to Daley, inquiring about the missing bates numbers in

the production, namely, 176-214 and 283-380. See Email Chain (D.E. 32-11. Daley
responded: çsW e intended to produce only the documents listed on the notice of

production. If you did not get any of those listedpplease let us knom '' Ltls

* On July 2, 2013, Patterson sent a discovery dispute letter to Daley. See

Correspondence (D.E. 31-81. Therein, Patterson recounted Defendants' prior
demands that Eldredge return EDcare property improperly retained after Eldredge's

termination and Daley's correspondence representing that Eldredge had done so. Ld.as
Patterson then stated: tslt has now become apparent that this representation was

untrue.'' J.i As support for this statement, Patterson first noted that Eldredge had
produced EDCaK documents in discovery, which confirmed that she had not

retumed EDcare's property. J#.s Patterson pointed out, specitically, to employee
directories (Eldredge 00381-00401) and an overtime report (Eldredge 00535-
00542), which contained confidential and private information. J.Z Patterson added:
çsln her deposition, Plaintiff offered no explanation for how she obtained these

documents, why she had them, or why she refused to return them desyite
previously representing that she had done so. For exnm ple, despite havlng

produced the overtime xport in discovery, she testified that she had no idea why

she had it in her possession to begin with.'' Ld.z Patterson went on to reiterate
EDcare's demand that Eldredge return any additional company fles and documents

7
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in her possession and added: $1l am confident you recognize the seriousness of this

misconduct and will ensure that all such documents be returned and protected from

further misuse.'' J#. Patterson also demanded an explanation for the gaps in the bates
numbering of the document production and advised that, absent an explanation or the

production of the missing documents, a motion to compel would be filed. Ld.us Daley
did not respond to the July 2, 2013 letter.

* On July 18, 2013 Daley took the deposition of EDCre employee Susan Greco

C$Greco''). See Excerpt of Deposition (D.E. 31-101. At the deposition, Daley
questioned Greco regarding EDcare's confidential organizational charts bates labeled
Eldrtdge 31 1, 317 and 343, which fell within the bates numbering gaps from

Eldredge's production. J./..a In response to Patterson's objection that these documents
were conûdential, had been improperly retained, and had not been produced, Daley

responded, SçYou guys have had these records for months.'' J.Z at 10.

Based on these facts, Defendants argued in their M otion for Sanctions: that Eldredge had

stolen documents, had lied about what she stole, and had convinced an officer of the court to 1ie

some more to help cover her tracks; and that Eldredge and her counsel had used some of the

stolen documents to harass EDcare witnesses, had refused to protect the confidentiality of the

stolen documents, and had refused to disclose what other EDcare documents they possessed.

Defendants asked that the FLSA case be dismissed with prejudice; that Eldredge and her cotmsel

be required to return EDCre documents in their possession and destroy a11 copies; and that

Eldredge and her counsel be required to reimburse Defendants for the costs of bringing the

M otion for Smwtions.

Eldredge strenuously opposed the M otion for Sanctions, arguing that it merely raised

grotmds that should have been asserted in a timely motion to compel or motion for protective

order, and attached 25 exhibits to support her position. See Plaintiff's Response to Defendants'

Motion for Sanctions and Notices of Filing Attachments (D.E. 58-611. Defendants replied to

these arguments as follows: télndeed, nowhere in the opposition does Plaintiff deny that she

took, and still has, business documents belonging to EDCA e. Plaintiff has thus gone from first

denying her possession of materials, to evasive discovery responses designed to conceal that she
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possessed such materials, to (now that she has been caught) an implicit admission that she has

them, but a refusal to return them to Defendants.'' See Defendants' Reply in Support of their

3Motion for Sanctions (D.E. 661.

On November 7, 2013, M agistrate Judge Lurana S. Snow denied the Motion for

4 H Judge Snow directed Eldredge toSanctions without prejudice. See Order (D.E. 921. owever,

produce the Sçgap'' documents bates labeled 00176-00214 and 00280-00380; directed her to

Sfconduct a diligent search for any other documents in her possession which are the property of

the Defendants and turn them over to Defendants' counseli'' and required her to affirmatively

state that she had lçturned over a11 company property in her possession.'' JJ.-s

On November 22, 2013, Eldredge filed a notice transmitting: (1) Unswom Declaration of

Deborah Eldredge Made Under Penalty of Perjury Pursuant to 28 U.S.C. j 1746 re: the Order

dated November 8, 2013; and (2) Balance of the records referenced in Ms. Eldredge's

declaration (which include copies of somerecords produced previously in this matter). See

Supplemental Notice of Production of Documents (D.E. 1 101. ln her declaration, Eldredge

stated: itgWlith the records returned previously and those being produced with this

deelaration, I have turned over all company property in m y possession.'' See Unsworn

Declaration of Dtborah Eldredge (D.E. 1 10-11. On July 10, 2014, Eldredge moved to compel

Defendants to allow a copy service to scan and provide copies to her of the documents she had

turned over pursuant to Judge Snow's Order. See Plaintiff s M otion to Compel re: Doctlm ents

previously turned over by plaintiff (D.E. 104 in Case No. 13-6 l 373j. The grounds for the

motion were that: $çln complying with this Court order, plaintiff was unable to scan and copy a11

3 P ior to the filing of this Reply
, Defendants' original counsel withdrew and was substituted by currentr

counsel. See Defendants' Unopposed Motion for Withdrawal of Counsel (D.E. 571; Paperless Order
Granting Defendants' Unopposed Motion for Withdrawal of Counsel (D.E. 62j.
4 On August 15

, 2013, the Court had referred the M otion for Sanctions to M agistrate Judge Snow for

disposition. See Order Referring Motion to Magistrate Judge LD.E. 384.

9
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of the documents and electronic storage devises (sic) (compact disc and thumb drives) turned

over to defendants due to the short time frame between when plaintiff provided those items to the

undersigned's firm and the date of required compliance with this Court's Order.'' .J#z at 1.

c. The Cross M otions for Summarv Judcment

On August 19, 2013, the parties filed cross motions for summary judgment. See

Defendants' Motion for Summary Judgment and Rule 56.1 Statement of Undisputed Facts (D.E.

39-401; Plaintiffs Motion forPartial Summary Judgment, Statement of Material Facts and

Notices of Filing Attachments (D.E. 42-471. In their motion, Defendants argued that they were

entitled to judgment as a matter of law on Eldredge's overtime claim because it was undisputed

that she had been employed in a bona fide administrative capacity, hence was exempt from

overtime compensation under the FLSA. See Defendants' Motion for Sllmmary Judgment (D.E.

39). Defendants also sought judgment as to the unpaid wage claim on the grounds that Eldredge

had acknowledged that she was paid upon termination for all unused leave time due tmder

EDcare policies. Id.In turn, Eldredge moved for partial summary judgment as to liability on

the grounds that: HPP was Eldredge's employer; Defendants had not met their burden of

establishing by clear and convincing evidence that Eldredge was subject to the FLSA'S executive

or administrative exemptions; and it was undisputed that Eldredge had not been paid a1l of the

vacation time she had accrued prior to her termination. See Plaintiff's M otion for Partial

Summary Judgment (D.E. 471. Eldredge also argued that Defendants had not met their burden of

proving their set-off affirmative defense. 1d.

On November 22, 2013, the Court denied the cross-motions for summary judgment upon

finding that genuine disputes of fact existed as to a11 of the issues presented. See Order Denying

Cross-summarpludgment Motions (D.E.1081. Signifcantly, in addressing the administrative
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exemption, the Court reviewed the contents of a letter written by Eldredge dming her

employment with Defendants, wherein she described herjob duties to apply for a new position in

the company, and noted that, taken in a vacuum, the letter made it seem Stthat Eldredge was

critical to the operations of the Defendants' business,and that things would likely fall apart

without her.'' lt.k at 5. However, the Court found that factual issues had been created by various

portions of Eldredge's deposition testimony, as follows:

>' Eldredge explained in her deposition, that she was just a clerical secretary and her role
with the company was really nothing more than taking and passing along messages - in

her words she was a Stgood messenger.'' (Eldredge Dep. 135:8-21; see also Eldredge Dep.
137:15-17 ($fl'm handling their message efficiently. I'm gttting it were it needs to go so
that it gets handled appropriately. That's what a secretary does.'').) Eldredge also notes
that her job often consisted of retrieving fles for someone else's review and decision.
(1d. ).

Q: ls it true that you saw yourself as the right hand of the company president and chief
medical officer?

A: In a 1ot of ways, yes.

Q: And in what ways did you not?
A: Not in decision making or authority, but in being helpful.

Q: What do you mean by that?
A; You know, helping him to get where he needed to go, taking correct messages for him

and following his directions and doing whatever he asked me to do.

(Eldredge Dep. 147:22-148:6.).

> For example, did Eldredge have the authority to approve charitable contributions from

the company to one of its client hospitals? (Compare E-mail exchange between Deborah
Eldredge & Craig Kuslmir, Jan. 3, 2012 (Bates Nos. 527-528), ECF No. 39-2 (appearing
that Eldredge has the authority to authorize a $ 1500 charitable contribution) with
Eldredge Dep. 107:3-24 (t$l certainly didn't authorize the sponsorship.''l.).

> W as one of Eldredge's primary duties the responsibility to negotiate with aimlane

charters and make independent decisions about Dr. Schillinger's travel plans? (Compare
E-mail exchange between Deborah Eldredge & ltichard Gomulka, Dir. of Charter Sales,

Nov. 15, 2011 (Bates Nos. 541-545), ECF No. 39-2 (depicting Eldredge making an
tçexecutive decision'' to cancel a charter tlight at the last minute) with Eldredge Dep.
1 15; 18-12 1:8 (describing her role in chartering flights as simply relaying information
back and forth, except for a one-time situation where she cancelled a charter because she

learned about a last-minute meeting cancellationl.).

See Order Denying Cross-sununarpludgment Motions (D.E. 108, at 5-6j.
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d. Plaintiff s Section 1927 M otion for Sanctions against Defense Cotmsel

On September 27, 2013, Eldredge sought sanctions under Section 1927 against

Defendants' form er and current counsel on the grounds that Defendants had improperly asserted

the FLSA executive exemption as a defense. See Plaintifps Motion for Sanctions Pursuant to 28

U.S.C. j 1927 ED.E. 761. Defendants had withdrawn the executive exemption defense on August

29, 2013. See Defendants' Notice of Claritkation of Reliance on Administrative Exemption

Defense Without Reliance on Executive Exemption Defense (D.E. 551; Defendants' Amended

Notice of Claritication of Exemption Defense and W ithdrawal of Executive Exemption Defense

(D.E. 56). Moreover, Defendants had only relied on the FLSA administrative exemption in their

summary judgment motion. See Defendants' Motion for Summary Judgement ED.E. 394.

However, Eldredge argued that, prior to the withdrawal, she had been put to the task of

conducting discovery on the defense and briefing the issue in herown motion for partial

summary judgment. See Plaintiff's Motion for Sanctions Pursuant to 28 U.S.C. j 1927 (D.E.

761.

On January 6, 2014, M agistrate Judge Alicia 0. Valle denied Plaintifrs Section 1927

5 Judge Valle found thatsanctions motion. See Order Denying Motion for Sanctions (D.E. 1 121.

Defendants' assertion of the executive exemption defense was not sanctionable, and that their

decision to abandon that defense and rely solely on the administrative exemption was a tactical

decision to pursue only its perceived strongest defense, which appropriately narrowed the

6contested issues in the litigation. ld.

5 O November 20 2013 the Court had referred Eldredge's Section 1927 sanctions motion to Magistraten 
, ,

Judge Valle for disposition. See Order Referring Motion to Magistrate Judge (D.E. 1041.
6 J d e Valle also noted that Eldredge had identified minimal costs occasioned by the allegedu g

objectionable conduct: devoting less than two pages to it in the Motion for Partial Summary Judgment;
propounding a few interrogatories; and draûing a proposed motion to strike Defendants' aftirmative

defenses, which was never Gled and hardly mentioned the executive exemption. L(L Judge Valle also
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e. Consolidation with the Discrimination case

On November 20, 2013, the Court consolidated the FLSA case with the Discrimination

case. See Order Granting Continuance And Order Consolidating Case (D.E. 1061. The rationale

for the consolidation was as follows:

The Court has reviewed the parties' other lawsuit involving claim s of age

discrimination (Case No. 13-61373). The Court finds that this case and the
parties' other case involve common questions of both 1aw and fact and should be
consolidated for purposes of discovery and trial. Consolidation will allow the

Defendants to take the necessary discovery in light of the last-minute production

of documents that were taken from the Defendants by the Plaintiff during her

employment. Consolidation will also allow sufficient time for the Defendants to

renew their request for sanctions regarding the previously-withheld materials.

Id. The Court ordered that a11 future filings in both actions be filed in the Discrimination case,

that the FLSA case be closed for statistical purposes, and that the FLSA case proceed in

accordance with the schedule in the Discrimination case. Id.

2. Case No. 13-61373 (the Discrimination case)

a. The Pleadings

On June 20, 2013, Amlong and Daley tiled a Complaint on behalf of Eldredge asserting

claims for age and genderdiscrimination against Defendants. See Complaint - Jury Trial

Demanded ED.E. 1q. As alleged in the Complaint, Eldredge was a so-year o1d executive assistant

to Dr. Schillinger çswho was terminated after being informed her position had been eliminated as

part of a so-called reduction-in-force and not allowed to transfer to any of (EDCare's1 related

companies, although substantially younger fem ale assistants were retained or transferred,

including one assistant who later replaced Eldredge as (Dr.q Schillinger's executive assistant.''

J.tls at 1 . Eldredge also alleged that she was offered a significantly lower severance package than

a male employee fired within the past year for perfonnance reasons. J.Z at 6. Eldredge brought

commented that Eldredge had failed to identify any deposition that needed to be taken, or any filing made

solely to rebut the executive exemption. J#=.
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claims pursuant to the Age Discrimination in Employment Act, 29 U.S.C. j 621, et

Jeg.C'ADEA''); Title VlI of the Civil Rights Act of 1964, as amended, 42 U.S.C. j 2000e, et seq.

St-ritle VII''); and the Florida Civil Rights Act, Fla. Stat. j 760.10 CCFCItA''I Id. at 2.7( .

Defendants moved to dismiss the Complaint for failure to state claims for age and gender

discrimination. See Defendants' Motion to Dismiss (D.E. 9). On February 14, 2014, the Court

granted Defendants' motion, fnding that Eldredge's allegations did not meet the plausibility

standards articulated in Bell Atlantic Cop. v. Twombly, 550 U.S. 544 (2007) and Ashcroft v.

Igbal, 556 U.S. 662 (2009). See Order Granting Defendants' Motion to Dismiss ED.E. 36). The

Court noted Eldredge's allegation that she had been tenninated as part of a ç'so-called reduction-

in-force,'' and her statement in opposition to the M otion to Dismiss that she had used that

language because she believed that there was Sçnot really a reduction-in-force,'' and asked, tils it

a reduction-in-force case or isn't itg9. 1'' Id. at 2.

On M arch 4, 2014, Eldredge filed an Amended Complaint, where she changed the term

Sfso-called reduction-in-force'' to timoderate reduction-in-force.'' See Amended Complaint Per

Order, DE 36j (D.E. 522. Eldredge also changed her factual allegation of gender discrimination

to: Ctupon information and belief, other males and/or substantially younger employees whom

defendants informed the EEOC were tenninated in the reduction-in-force were allowed to return

to other positions for which plaintiff was qualified after they were selected for tennination in the

M arch 2012 reduction-in-force.'' Id. at 10. She reasserted her claims for age and gender

discrimination under the ADEA, Title VII and the FCRA. ld. at 2.

Defendants again moved to dismiss for failtlre to state claim s for age and gender

7 Eldredge pled in her Complaint that she had satisfied the conditions precedent to bringing the

Discrimination case because: she filed a charge with the Equal Employment Opportunity Commission

(çtEEOC'') on August 23, 2012; the EEOC issued a right to sue letter on March 27, 2013; and she
commenced the action within 90 days thereof. Id. at 3-4.
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discrimination. See Defendants' Motion to Dismiss the Plaintiffs Amended Complaint (D.E.

564. In lieu of responding to the motion to dismiss, Eldredge sought leave to file a Second

Amended Complaint, which the Court granted. See Plaintiffs M otion for Leave to Amend

Complaint ED.E. 8 1J; Order gD.E. 90).

On June 25, 2014, Eldredge filed her Second Amended Complaint, reasserting her claims

for age and gender discrimination under the ADEA, Title V1l and the FCRA. See Second

Amended Complaint (D.E. 961. Defendants initially moved to dismiss the Second Amended

Complaint. See Defendants' Motion to Dismiss Plaintiff s Second Amended Complaint (D.E.

1031. However, on August 5, 2014, Defendants answered the pleading and cotmterclaimed. See

Defendants' Answer to the Second Amended Complaint, Defenses, Counterclaim and Jury

Demand on Counterclaim (D.E. 1271. Defendants alleged in their Counterclaim that:

* Over a period of time, Eldredge had misappropriated

com orate docum ents belonging to EDcare.

and stockpiled confidential

* After Judge Snow issued her order compelling a diligent search for EDcare documents

and their retum , Eldredge turned over three boxes of documents, two thumb drives and a
disk, consisting of financial statements, client lists, agreements, personnel matters, tax
information, healthcare infonnation, personal photographs and other confdential and

private information. Included among the materials was a photocopy of a notebook

belonging to EDcare's CEO Jeffrey Schillinger ($1J. Schillinger'') and files from J.
Schillinger's company computer which contained highly confidential and proprietary

EDcare infonnation.

* In email communications, Eldredge revealed a plan to blackmail EDCaK executives with

the inform ation that she possessed.

@ Upon her termination in M arch, 2012, Eldredge left her work area devoid of corporate
files and refused to return her company laptop for several m onths. W hen she did return
her laptop, sht had wiped it clean of company files.

@ After her term ination, Eldredge enlisted her adult son to forward to her information from
EDcare's computer network through his work email. The son was present at Eldredge's

initial meeting with Amlong concerning efforts to bring claims against EDcare. Shortly
after the m eeting, Eldredge encouraged her son via em ail to forward EDcare m aterials to

her, including hum an resources updates that she could attem pt to use against EDCA e.
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* W ithout the knowledge of EDcare's management, Eldredge regularly forged

prescriptions or otherwise fraudulently called prescriptions into pharmacies for her own
illegal abuse of prescription medicines, using her own name and the names of EDcare

co-workers.

* Both Eldredge and her son routinely deleted emails from the EDcare computer system to
hide their actions.

J#. at 13-15. Based on these allegations, Defendants asserted claims against Eldredge for: breach

of duty of loyalty; conspiracy/aiding and abetting breach of duties of confidentiality and loyalty;

and injunctive relief for theh/misappropriation. ld. at 15-17. On October 2 1, 2014, Eldredge

moved to dismiss the Counterclaim. See Counterclaim-Defendants' Motion to Dismiss

' C terclaim, ECF No.127 (D.E. 1541.8 Due to later developments inCotmterclaim-plaintiffs oun

the case, no ruling issued on the motion to dismiss.

b. Consolidation with the FLSA case

As noted above, the Court consolidated the FLSA case and the Discrimination case on

November 20, 2013. See Order Granting Continuance And Order Consolidating Case (D.E.

1351. The consolidation came shortly after Judge Snow's November 7th ruling on Defendants'

M otion for Sanctions, directing Eldredge to conduct a diligent search and turn over a1l of the

EDCAe documents in her possession. In the consolidation order, as noted above, the Court

stated that: 'çconsolidation will allow the Defendants to take the necessary discovery in light of

the last-minute production of documents that were taken from the Defendants by the Plaintiff

during her employment. Consolidation will also allow sufticient time for the Defendants to

renew their request for sanctions regarding the previously-withheld materials.'' Id.

Discovery of Eldredge's AOL Email Acçpuns

8 A lained below
, Eldredge was proceedingpro se at this time.s exp

1 6
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On January 27, 2014, Eldredge objected to a Subpoena Duces Tecum that Defendants

had served on AOL, Inc. (&WOL'') seeking documents reflecting email heading information,

including to, from, cc, bcc, date,and subject tields, for a1l emails sent to or from the email

account deldredgeol@aol.com (hereafter, tCAOL Subpoena''). See Plaintifps Notice of

Objection to Defendant's Subpoena Duces Tecum to Aol.com (D.E. 20j.Eldredge argued that

the request was overbroad, and that it invaded her privacy as well as the attorney-client and

work product privileges. ld. On April 1 1, 2014, Defendants requested issuance of an order

overruling these objections.See Defendants' Motion (1) To Enforce Discovery Orders Against

Plaintiff Requiring Her to Search for and Produce Responsive Emails and Email Headers, and

(2) For an Order Overruling Her Objection to the Subpoena Duces Tecum to Aol.com

(hereafter, çsDiscovery Motion'') (D.E. 66). Defendants supported their request on the grounds

that, at Eldredge's November 2 1 , 2013 deposition, they had learned that, despite Judge Snow's

directive, Eldredge had not conducted a diligent search of her emails in that she had not

employed such obvious search terms as ççschillinger'' or CtEDCaI'e'' and that Defendants'

subsequent attempts to obtain additional emails from Eldredge had been unsuccessful. J.pa.

On June 19, 2014. Judge Valle ovemzled Eldredge's objections to the AOL Subpoena

and granted in part Defendants' Discovery Motion. See Order (D.E. 861. Judge Valle noted

that, tdgblecause of a history of discovery lapses,'' Judge Snow had ordered Eldredge Sçto conduct

a diligent search for any other documents in her possession which are the property of the

Defendants and turn them over to Defendants' counsel'' but that Eldredge's deposition testim ony

had revealed that she had ççperformed only a cursory review of her AOL email account.'' J.Z at 3.

ln ovemzling Eldredge's objections to the AOL Subpoena, Judge Valle found that the header

information sought by Defendants was relevant to determine Eldredge's içemail activity related

17
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to EDcare, including her employment at the company, communications with co-workers or

supervisors, or the alleged misappropriation of documents and proprietary materials.'' Id. at 6.

Judge Valle ordered counsel for Eldredge (rather than Eldredge herselg to search Eldredge's

AOL email accotmt 'tusing search terms, including'. (i) EDCare,' (ii) Schillinger; (iii) employ;

whose name might produce documentsand (iv) the nnme of any co-worker from EDcare

responsive to (Judge Snow's) Order.'' J#= at 4. Judge Valle imposed a deadline of July 3, 2014

for cotmsel to disclose the searches that had been conducted and a deadline of July 14, 2014 for

additional production. Id.

Thereafter, Eldredge filed a motion for clarification asking Judge Valle if she had

intended to put a limit on the time period for the emails to be searched and if Judge Valle

intended for attorney-client communications to be produced. See Plaintiff s Expeditedl Motion

for Partial Clarification and/or Reconsideration of Portions of the Discovery Order entered Jtme

19, 2014 (DE 86) (D.E. 95). Judge Valle issued a further order establishing January 1, 201 1 to

November 8, 2013 as the search period, and nzling that attorney-client privileged

communications need not be produced or listed on a privilege log, but a privilege log must be

provided for other withheld documents. See Order on Plaintiff s Motion for Clarification (D.E.

981.

d. Defendants' Renewed M otion for Sanctions

On February 14, 2014, Defendants filed the Renewed M otion for Sanctions. See

Defendants' Renewed M otion for a Sanctions Hearing, Based on Plaintiffs M assive Theft of

Confidential Inform ation from Defendants, her Plan to Blackm ail their Executives, and her

Concealment of these Materials During Discovery (D.E. 351. The Renewed Motion for

Sanctions was triggered by Eldredge's turnover of EDCAe materials consisting of three boxes of

18
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documents, two thumb drives and a disc pursuant to Judge Snow's November 7, 2013 Order on

the original M otion for Sanctions. Id. at 1.According to Defendants:

g'Tlhe record reflects that Plaintiff stockpiled voluminous confidential business
records, ranging from client lists to financial statements to employment

agreements to emails from various mailboxes. She failed to return them when

demanded upon her termination. She failed to produce them in response to
discovery requests for them. She failed to produce them during summary

judgment proceedings in the FLSA action. Her counsel suggested there were a
handful. Then her counsel suggested there was a box. Then they produced three
boxes, two thumb drives, and a disc of stolen materials with no legitimate

explanation at the time and no legitimate explanation at Plaintiffs subsequent

deposition. Plaintiff even had to admit under oath her ongoing failtlre to search
her personal emails for documents responsive to long overdue requests. Even

some of what she produced belatedly unduly prejudiced Defendants because they
would have benetm ed from the materials at the summary judgment stage. Yet
neither Plaintiff nor her counsel has performed such a search to this day. Neither

of them has supplemented their production since her deposition based on such a

search.

Ld...s at 9-10. As she did with regard to the Motion for Sanctions, Eldredge strenuously opposed

the Renewed Motion for Sanctions and argued that it asserted grotmds that should have been

raised in a tim ely discovery m otion to com pel but were not. See Plaintiffs Response to

Defendants' Renewed Motion for Sanctions Hearing (D.E. 531. Due to intervening events, the

Renewed Motion for Sanctions was addressed at a later juncture in the proceedings.

e. Defendants' Request to Reopen Summary Judgment for the FLSA case and to

Supplement the Record on the Renewed M otion for Sanctions

On July 22, 2014, Defendants sought leave to re-submit a motion for summary judgment

in the FLSA case. See Defendants' M otion to Reopen Summary Judgment in FLSA Actions and

to Supplement Record on Renewed Motion for Sanctions (D.E. 1 12j. Defendants sought this

relief in light of Eldredge's post-summary judgment turnover of the three boxes of documents,

two thumb drives and a disc consisting of EDcare materials pursuant to Judge Snow's Order,

and her more recent production of 2,300 pages of documents from her AOL email account. J.Z

19
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According to Defendants, the newly produced documents directly contradicted Eldredge's

posttzre in the FLSA case that she was not subject to the administrative employee exemption. J.Z

Defendants also asked for leave to supplement their Renewed Motion for Sanctions based on the

additional materials. ld. Due to later developments in the case, no ruling issued on the request

to reopen stlmmary judgment and the request to supplement the renewed sanctions motion vis-à-

vis Eldredge became moot. However, Defendants were allowed to supplement the Renewed

Motion for Sanctions to explicitly include the Amlong firm.

The Amlong firm's Motion to W ithdraw as Counsel for Eldredge

On the same day that Defendants moved to reopen summary judgment for tht FLSA

case, the Amlong firm moved, on an expedited basis, to withdraw as counsel for Eldredge in the

consolidated cases. See Amlong & Amlong, P.A.'S Expedited Motion to Withdraw ED.E. 1 13q.

The grounds for withdrawal proffered by the Amlong f11111 were that Eldredge and the Amlong

firm were unable to agree how best to proceed on significant aspects of the litigation. Id. ln

response, Defendants requested that certain conditions be imposed prior to allowing withdrawal.

See Defendants' Response to Amlong & Amlong, P.A.'S Expedited Motion to Withdraw (D.E.

1 181. In reply, the Amlong firm disclosed that it had already been discharged by Eldredge. See

Amlong & Amlong, P.A.'S Reply to Defendants' Response to Expedited M otion to W ithdraw

(D.E. 1 191. Because the issue of Eldredge's legal representation needed to be resolved before

the consolidated cases could move forward, the Court stayed them until October 6, 2014. See

Omnibus Order (D.E. 1324.

On August 12, 2014, the undersigned held a hearing on the Am long firm 's M otion to

Withdraw. See Minute Entry (D.E. 137J. That same day, the undersigned allowed the Amlong

finn to withdraw on the following term s:
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Defendants had requested that the following three conditions be imposed prior to

ranting the Motion to W ithdraw: (1) that the undersigned obtain additional
lnformation from cotmsel on an ex-parte basis as to the reasons for withdrawal

presented in the Motion to Withdraw; (2) that Plaintiff consent to disclose to
Defendants all emails in her AOL and Google accounts; and (3) that a hearing on
Defendants' Renewed Motion for Sanctions be held prior to cotmsel's

withdrawal. Having heard the argument of counsel at the Status Conference, the

undersigned declines to impose the conditions requested by Defendants. As to the

first condition, the undersigned does not find it justified or appropriate to conduct
the requested ex-parte inquiry. The second condition is not realistic, as counsel
does not have the power to compel Plaintiff to make the requested disclosures.
The third condition cannot be fultilled, given that counsel can no longer represent

Plaintiff at a hearing on Defendants' Renewed M otion for Sanctions because

Defendants will also gbej seeking sanctions against counsel, thereby givging) rise
to an adversary relationship between counsel and Plaintiff, and Plaintiff cnnnot

represent herself or have other counsel represent her at the hearing until current
counsel withdraws. To address Defendants' concerns that counsel's withdrawal

could provide a means for counsel to avoid compliance with prior Court orders

without repercussions, the undersigned grants Defendants leave to supplement

their Renewed Motion for Sanctions within two weeks from August 12, 2014 for

the pumose of explicitly including Amlong & Amlong, P.A. as an additional

subject of the motion.

See Order on August 12, 2014 Status Conference ED.E. 1342.

g. Defendants' Supplement to the Renewed Motion for Sanctions

On August 26, 2014, Defendants filed their Supplement to the Renewed M otion for

Sanctions explicitly seeking sanctions against the Amlong finn pursuant to Section 1927 and the

Court's inherent powers. See Defendants' Supplement to Renewed M otion for Sanctions to

Include Former Counsel of Record for Plaintiff as Additional Subjeds of the Motion (D.E. 1384.

According to Defendants, dsthe Amlong 51411 gj acted in bad faith to pursue frivolous claims and

covered up evidence in a mnnner that multiplied proceedings.'' 1d. at 1. The Amlong firm

responded by denying that the claim s were frivolous, or that it had engaged in any sanctionable

conduct. See Amlong & Amlong, P.A.'S Response to Defendants' Supplement to Renewed

Motion for Sanctions to Include Former Counsel of Record for Plaintiff as Additional Subjects of

the Motion ED.E. 1441. In reply,Defendants noted that, nowherein its response, had the
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Amlong finn denied E'extensive perjury, obstruction of discovery, and misappropriation of

company property by'' Eldredge. See Defendants' Reply in Support of their Supplement to

Renewed M otion for Sanctions to Include Former Counsel of Record for Plaintiff as Additional

Subjects of the Motion (D.E. 145, at 2j. Defendants added that the key factual issue in their

Supplement to the Renewed M otion for Sanctions was whether the Amlong f11%1 knew about

Eldredge's çsperjury and obstruction, or at least recklessly enabled them.'' Id. at 5.

h. Eldredce's Dismissal of Her Claims

On September 8, 2014, Eldredge filed a notice that she intended to proceed pro se and a

motion for voluntary dismissal with prejudice.See Notice of Plaintiff s Intention to Proceed Pro

Se ED.E. 1391., Motion to Voluntarily Dismiss with Prejudice (D.E. 140). Defendants agreed to

the dismissal of Eldredge's claims against them, subject to the following conditions: (1) the

ongoing adjudication of their Counterclaim in the Discrimination case; (2) a hearing on their

Renewed Motion for Sanctions', (3) the production of non-privileged communications among

Plaintiff, her daughter, and her daughter's fiancé; (4) the opporttmity for Defendants to seek an

award of attorneys' fees and costs based on a refused proposal for settlement in the FLSA case;

and (5) the opportunity for Defendants to seek a statutory award of attorneys' fees and costs. See

Defendants' Partial Opposition and Response to Plaintiff's M otion to Voluntarily Dismiss with

Prejudice (D.E. 1411.

On October 15, 20l 4, the Court lifted the stay of the consolidated cases and prescribed a

new schedule and trial date. See Order Lifting Stay & Second Amended Scheduling Order (D.E.

1524. The Court also issued an Order of Instructions to Pro Se Litigant advising Eldredge of her

duties in pursuing the litigation on a pro se basis. Set Order Providing Instructions to Pro Se

Litigant (D.E. 1581.

22

Case 0:13-cv-61373-RNS   Document 188   Entered on FLSD Docket 03/31/2015   Page 22 of 44



On December 8, 2014, Defendants and Eldredge notifed the Court that they had reached

a settlement agreement and requested the entry of a Consent Order and Judgment and a Consent

Order Re Emails. See Joint Motion for Entry of Consent Orders (D.E. 1691. On December 10,

2014, the Court entered the requested Consent Order and Judgment, whereby Eldredge's claims

and Defendants' counterclaims in the consolidated cases were dismissed with prejudice, with

neither party recovering costs or attorneys' fees against the other, but without limiting

Defendants' rights against çtthe Amlong Parties.'' SeeConsent Order And Judgement (D.E.

9 The Consent Order and Judgment further provided:1701.

Eldredge shall conduct a diligent search for al1 materials and information in her

possession that originated with Defendants (çr efendants' Materials'') and shall, by no
later than 21 days from the date of entry of this Consent Order, return to Defendants a11
Defendants' M aterials that she locates through such diligent search or provide to

Defendants a representation in writing that she has located no such m aterials. Following

any production of Defendants' Materials in her possession, Eldredge shall immediately

delete and destroy any further copies of Defendants' M aterials that she has located or

locates in her possession.

Eldredge is permanently enjoined from sharing any of Defendants' Materials or the
contents thereof, or any other confidential, proprietary or business information that ever

belonged to the Defendants, with any person or entity other than Defendants or their

counsel or any counsel who represents Eldredge in this matter, and from maintaining or

using any of Defendants M aterials.

Eldredge is permanently enjoined from misappropriating or otherwise using the nnme,
identity, or DEA identification number of any physician affiliated with Defendants.

Notwithstanding the dismissal of a1l claims and counterclaims, the Court shall retain

jmisdiction over this matter to enforce this Consent Order and to adjudicate Defendants
motions for sanctions as they pertain to the Amlong Parties, as set forth in their motion

for sanctions (DE 31, case no. 12-61984), renewed motion for sanctions (DE 35, case no.
13-61373), supplement to renewed motion for sanctions (DE 138, case no. 13-61373),
and any supplementation to them against the Am long Parties that the Court allows.

In light of the releases contained in the Settlem ent Agreem ent, Defendants shall not

pursue sanctions as against Eldredge, and the Court shall retain jurisdiction over and shall
consider Defendants' m otions for sanctions only as against the Am long Parties.

9 The tenn dkAmlong Parties'' was defined as Amlong & Amlong P.A. together with its attorneys.
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8. The Court finds that through the Settlement Agreement and for valid consideration as sd
forth in the Settlement Agreement, Eldredge has waived the attorney-client privilege over

her communications with the Amlong Parties. Defendants shall be permitted to take

discovery concerning such communications for pumoses of their motions for sanctions.
W ithin 21 days of the entry of this Consent Order, Eldredge shall provide to Defendants

copies of a11 communications between Eldredge and the Amlong Parties. Eldredge shall

execute any waivers necessary, and take any other actions necessary, to permit

Defendants to obtain from Google, Inc. and AOL, lnc. the contents of emails sent from or

to, or copying, Eldredge's gmail or AOL email accounts from March 16, 2012 to August

13, 2014.

9. W ithin 30 days of her production of materials pursuant to the previous paragraph,

Eldredge shall make herself available for a deposition by Defendants, if they choose to

take it, concerning their motions for sanctions against the Amlong Parties if the

Defendants choose to take such deposition.

10. W ithin 45 days of the production of materials pursuant to Paragraph 8, Defendants shall

file a supplement of the record on its requests for sanctions and an evidentiary hearing on

their sanctions motions.

J#. On December 29, 2014, the Court entered a further consent order requiring disclosure by

AOL and Google of the contents of Eldredge's email accounts with these providers, namely,

DELDREDGE01@gmai1.com and DELDREDGE01@ao1.com. See Consent Order Requiring

Produdion of Emails (D.E. 1741.

Proceedings on the Renewed Motion for Sanctions

Taking into account the tim e frmne for com pliance with the foregoing Orders, the

undersigned set an evidentiary hearing on the Renewed M otion for Sanctions as to the Amlong

fil'm for March 2, 2015.See Order Setting Evidentiary Hearing (D.E. 1751.

Prior to the hearing, the Amlong 51113 sought relief from a Subpoena Duces Tecum issued

by Defendants requiring the Amlong firm to produce certain doctlments related to the Eldredge

litigation, given the client's waiver of the attorney-client privilege pursuant to the Consent

Judgm ent and Order. See Am long & Am long,P.A.'S M otion for Protective Order and/or

Objection re: Subpoena Duces Tecum (hereafter, çtMotion for Protective Order'') (D.E. 178). On
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Febnzary 1 1, 2015, the undersigned denied the M otion for Protective Order and required the

Amlong 51411 to produce by February 23, 2015:

(1) Emails or correspondence between the Amlong Firm and Eldredge before
filing the consolidated cases.

(2) Amlong firm internal emails
consolidated cases concem ing

Defendants.

and communications before tsling the
materials that Eldredge obtained from

(3) Emails or correspondence for the period of November 5, 2013 through
November 25, 2013, both intem al within the Am long 51711 and between the

Amlong finn and Eldredge, conceming the delivery of documents to the
Amlong f11%1 by Eldredge for pumoses of complying with Judge Snow's

November 7, 2013 Order on Defendants' M otion for Sanctions.

See Order on February 1 1, 2015 Hearing (D.E. 182).On February 23, 2015 the Amlong f11411

filed a notice of production of documents pursuant to the undersigned's Order; and on Febnlary

27, 2015, the Amlong firm  filed a supplem ental notice of production. See Am long & Amlong,

P.A.'S Notice of Production of Documents ED.E. 1831; Amlong & Amlong, P.A.'S Supplemental

Notice of Production of Documents (D.E. 1841. The evidentiary hearing on the Renewed Motion

for Sanctions was held as scheduled on March 2, 2015. See Minute Entry (D.E. 1871.

FACTUAL FINDING S

At the M arch 2, 20 1 5 evidentiary hearing, the following witnesses testified:

The undersigned admitted into evidence-.Schillinger; Daley; Eldredge; and Amlong.

Defendants' Exhibits Nos. 2-1 1, 13 and 15; and the Amlong firm's Exhibits Nos. 1-13, 15 and

The undersigned makes the following factual findings based on the testimonial and

documentary evidence received at the M arch 2, 2015 evidentiary hearing and the court records

sum marized above.

W. Testimonv of Jt Schillinzer

The undersigned found J. Schillinger to be a clear, direct and credible witness,
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whose testimony the undersigned accepts as true.

J. Schillinger is the CEO of EDCre and the twin brother of Dr. Schillinger.

Together, the Schillinger brothers founded EDCre in 2004.

Since its founding, EDCre has grown from serving a single medical facility in4.

Texas with approximately 25,000 patient visits per year to having over 100 contracts in 23 states,

serving 2-1/2 million patients per year and working with over l 500 medical providers.

5. Eldredge was terminated from her position at EDCAe as part of a reduction in

force involving 50 to 55 em ployees.

6. Contrary to the allegations in the Complaint in the Discrimination case of a Sçso-

called reduction in force,'' a reduction in force did occur in the first quarter of 2012 when

Eldredge was terminated.

The reduction in force was a business decision and a very difûcult process for J.

Schillinger to go through. He announced the plans to the entire EDcare work force prior to

implementation and the layoffs were carried out over a 6 to 8 week period.

8. Print-outs of Eldredge's production pursuant to Judge Snow's November 7, 2013

Order on Defendants' M otion for Sanctions lined the wall of J. Schillinger's offke and included

contents from

documents'' folder), his own handwritten notes, financial doclzments, contact lists, client lists,

Schillinger's personal comorate laptop downloaded to a disk (his çiMy

employee data, and copies of pages from one of his yearly personal journals where he kept notes

from meetings he attended during the year.

9. There was no reason for Eldredge to have had the materials she produced

pursuant to Judge Snow 's Order.

10. EDcare's employee handbook discusses confidential inform ation and provides
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that, upon tennination, employees must return a11 company confidential information, without

distinguishing between originals and copies.

The fact that EDcare materials in Eldredge'spossession were copies did not

make them any less confidential or less outrageous for her to have taken them.

12. EDCre has incurred litigation expenses of approximately $525,000 to $530,000

in connection with the FLSA case and the Discrimination case.

B. FeT/fzl-e  of f/#ree e

The undersigned found Eldredge's testimony be mostly credible,

notwithstanding a potential for bias in favor of Defendants given her settlement agreement with

them . Additionally, Eldredge was cogent and com posed and her testimony was direct and not

evasive.

Eldredge went to the Amlong firm for assistance in understanding the separation

agreement she had received from EDCre upon her termination and for advice because she

thought she had been terminated improperly on account of her having complained about

employees to owners or board members of the company.

firm to talk about overtime or gender or age discrimination.

Eldredge did not go to the Amlong

On her initial visit to theAmlong firm, Eldredge brought a list of issues and

questions she had prepared on April 12, 2012 which related to: her separation agreement (çtSA'')

in cormection with the reduction in force; her accrued personal time off (CtPTO''); her insurance

benefits; the transfer of J. Schillinger's assistant to another position in the company after the

reduction in force; her belief that she had been treated differently since she had complained to

the HR Director regarding inappropriate activities', her having spoken to majority owners of the

company regarding problems at the company and her position having been eliminated two weeks
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later. See Def's Exh. 1 1.

feel is a wrongful termination and also advice regarding illegal activities.'' 1d.

In conclusion, Eldredge stated: $çI want legal advice regarding what I

After listening to her, Amlong indicated that what she felt the employees had

done wrong might not necessarily rise to a case and be worth not accepting the $12,000

severance pay she had been offered for signing the SA. However, after talking about possible

discrimination and wage and hour claims, those sounded better.

The financial arrangements with the Amlong firm were that Eldredge would have

to cash out her 401K and use those funds for the retainer fee. Eldredge received not more than

$20,000 from liquidating her 40lK.

1 8. 0n July 17, 2012, Eldredge delivered to the Amlong t1111,1 a CD labeled ûçleffrey's

My Documents'' containing files from J. Schillinger's computer. See Def's Exh. 3. Eldredge

also brought a large bin and a box full of documents but she took them back on July 23, 2012 to

scan them herself in order to save on costs. J.1.L

l 9. Eldredge scanned everything and put it on a flash drive, which she provided to the

Amlong firm. See Deps Exh. 13. On August 16, 20 l2, at the request of Y. Hanis of the

Amlong firm, Eldredge returned to the Amlong 51-11,1 the box of documents she had taken back.

Id=

20. On September 7, 2012, Eldredge wrote an email to Daley with copy to Amlong

setting forth a number of questions and comments, including:

* l provided a great deal of organized information that may be in the review process
but 90% of my initial consult was with M r. Amlong so I want to know we are all

on the same page and m oving forward.

* W hen l detailed my situation at the consult with M r. Am long; he wasn't initially

sure it rose to the level of a strong case worthy of pursuing - walking away from
the 12k my em ployer offered in the SA and most importantly using my 401k to

finance pursuing it. l told him l appreciated the honesty and agreed I was seeing
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him to avoid that happening.

* As I went on to detail the activities with Oceanus and provide the bank records;
the details regarding expensive gifts and çssponsorships,'' illegal activities, etc. M r.

Amlong felt quite differently about the case; pursuing it and probable payout.

* l spent a lot of time detailing the issues-compiling the evidence etc. to insure l

provided what is needed to build that strong, healthy case.

@ By strong, healthy case - I mean Enancially rewarding which he contlrmed.

* I did not ask the specific strategy of how my case would be pursued to obtain that

fnancial goal.

* l surmised the Discrimination Charge and W age Complaint would be filed first as

a matter of process (which I know you have done or are doing) but I did not
consider this to be where we anticipate the big money to be.

See Def s Exh. 15. Neither Amlong nor Daley contacted Eldredge to correct any of the

foregoing statem ents.

Daley informed Eldredge that EDcare's lawyers were demanding that she return

EDCre property. Daley told Eldredge to return the company laptop she had kept, and asked her

if she had any originals of EDcare's. Eldredge responded that she had kept an original three-

inch black binder from an operational meeting and Daley told her to return the binder also.

Daley did not instruct Eldredge to return to EDcare the CD with the contents of J.

Schillinger's computer that she had delivered to the Amlong filnn. Daley also did not instruct

Eldredge to return any other EDCre documents that she had brought to the Amlong firm. Daley

only told Eldredge to retum  the laptop and the binder.

23. W hen Eldredge first came to the Am long firm , she described what she did for Dr.

Schillinger. After discussions with Daley and Am long,

testimony, becmne more skewed toward describing her dutiesas primarily taking messages,

Eldredge's focus, and later, her

typing and similar duties. At her deposition, Eldredge was asked to look at an em ail describing
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her job duties differently and, while she was not told to lie, she testified that the email was more

iowered than what she actually did.

Eldredge puffed and exaggerated herqualifkations on emails that she wrote

during her employment at EDCaR and during her post-termination job search; and her salary at

EDCre was $82,500 per year, not $100,000.

25. Eldredge submitted in response to Defendants' interrogatories a description of her

job duties at EDcare. See Plf' s Exh. 16, Attachment 4. The document is accurate in terms of

the job duties described therein. However, Eldredge was uncertain as to whether the document

was prepared during her tenure or afterwards, given the use of the words çûl performed,'' 1$l was

responsible,'' (tI often had to,'' etc. (past tense rather than present tense) in describing her job

duties. 1d.

The broad categories of job duties described by Eldredge were: answering calls

and taking messages for Dr. Schillinger; being responsible for Dr.Schillinger's professional

schedule', arranging Dr. Schillinger's travel,both professional and personal and that of his

family; transmitting to Dr. Schillinger and J. Schillinger requests for sponsorships and donations

and following through on those that were granted', taking care of gifts that had been approved;

submitting expense vouchers for Dr. Schillinger and obtaining supporting receipts; obtaining

quotes for plane charters; assisting J. Schillinger when his assistant was not available; ordering

supplies; and forwarding mail and packages to Dr. Schillinger during his frequent travels.

27. Eldredge was aware that the EDcare employee handbook required her to return

company property and m ade no distinctions between originals and copies.

28. W hen Judge Snow issued her November 7, 2013 Order, Eldredge brought to the

Amlong tirm EDCre materials that she found that she hadn't realized she still had. W hile there
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was some duplication with the EDCre materials Eldredge had originally delivered to the

Amlong firm, Eldredge did not redeliver to the Amlong firm the EDcare materials she had

previously delivered, including the CD with the contents of J. Schillinger's computer or the

original box of documents.

C. Testimonv of Amlonz

29. The undersigned found Amlong's testimony to be contrived and, in some ways,

an effort to rewrite history. Thus, the undersigned does not assign much weight to his testimony.

Amlong conducted the initial client interview with Eldredge on M ay 1 8, 2012, at

which Eldredge's son M att was present.

31 . According to Amlong, Eldredge had a great FLSA case which could bring a large

payout because Eldredge was highly compensated, and he involved Daley in the litigation

because she is very competent in handling FLSA cases.

According to Amlong, Eldredge's claim that she had been terminated improperly

because she had complained about employees to owners or board members of the company (the

t: ui tam claim'') had çfno legs.''

33. Amlong acknowledged that it was his decision to use the term ûtso-called

reduction in force'' in the Com plaint in the Discrim ination case.

Amlong only billed 3.6 hours on the Eldredge file.

35. Eldredge paid the Amlong fil'm $16,000, composed of $10,000 in expenses and

$6,000 in fees.

W hen he learned that there had been falsification of emails from Eldredge's AOL

account by her son, Amlong determined that the representation should end.

37. W hen asked if he supported Daley's handling of the Eldredge litigation, Am long
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responded yes, except for her having filed the M otion to Compel re:Documents previously

tunwd over by plaintiff (D.E. 104 in Case No. 13-613731.

D. Testimonv of Dalev

38. The undersigned found Daley's testimony as an adverse witness on direct and re-

direct examination to be convoluted, evasive and non-responsive. Also, Daley answered many

questions with, t$I don't remember'' in an obvious attempt to avoid giving prejudicial answers.

Further, on two occasions, the undersigned had to admonish Daley and instruct her to listen to

the questions being asked and to answer those questions, rather than different questions she had

not been asked. The undersigned assigns no credibility to Daley's evasive testim ony but notes

that, in some instances, she had no altemative but to make certain prejudicial admissions.

Daley was the primary attorney for Eldredge and billed most of the time on the

file.

40. Daley was present for part of Eldredge's and her son's initial m eeting with

Amlong but she did not recall being present for Amlong's discussion regarding the strengths and

weakness of Eldredge's case.

Daley did not recall having any conversations with Eldredge to correct her

narration of what occurred at the initial client meeting in an email to Daley dated October 9,

102012
. See Defs Exh. 2. According to Daley, Eldredge wrote a lot of rmnbling emails and

Daley did not feel there was a need to spend time discussing them .

42. Daley recalls Eldredge having brought a box of docum ents to the Am long tilnn

and taking the box back before the wage loss suit was filed. She recalls that, after the docum ents

were scanned, she looked at them to decide which were applicable to the wage case and which

10 A rtion of this email repeats the questions and comments posed in Eldredge's September
, 27, 2012po

email, Def's Exh. 15.
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were not but could be used later for some other case. She also acknowledged that Eldredge

provided a disk with contents from J. Schillinger's Iaptop computer to an assistant at the Amlong

snu.

43. On August 10, 2012, Patrick Hackettts%Hacket4''l who performed computer

support work for the Amlong tirm,informed Yasmin Harris (tfHarris''), who is Amlong's

assistant, that he had uploaded the files from the Eldredge CD and thumb drive that Harris had

provided to him. See Def' s Exh. 4.The attached list of files is quite voluminous. Id. Daley

acknowledged that the upload took place after Eldredge's initial client meeting but before the

filing of the FLSA case.

44. On September 13, 2012, Daley spent 2.30 hours reviewing the box of documents

provided by Eldredge. See Def' s Exh. 5.

On October 25, 2012, Patterson sent to Daley the civil theft demand letter for

EDcare property retained by Eldredge. See Def s Exh. 6. By that time, the Amlong firm had

tsled the FLSA case in state court and the discrimination charge with the EEOC. Also by that

time, the Amlong firm had received at least a box of documents, a thumb drive and the CD

containing J. Schillinger's My Documents folder.

46. On October 29, 2012, Daley transmitted to Eldredge the civil theft demand letter

and instnzcted Eldredge that, if she had a company-owned laptop, she needed to return it. See

Defs Exh. 7.

47. W ith regard to EDCAe docum ents, Daley further instnzcted Eldredge that

whatever original she had she needed to return it and could keep copies of whatever records she

had. Daley acknowledged that she did not specifically address with Eldredge the CD containing

documents from J. Schillinger's M y Documents folder but further acknowledged that such
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documents were EDcare property. However, at no time prior to Judge Snow's November 7,

2013 Order did Daley produce those documents to Defendants.

48. On November 15, 2012, Daley wrote to Patterson: (1) that Daley's assistant had

contacted Patterson's to request that Patterson tdmake arrangements to pick up the laptop and

original documents'' that Eldredge had; (2) that Patterson's office had not yet made the

arrangements necessary to retrieve the laptop and çsoriginal documentsi'' and (3) that Daley had

instructed Eldredge to return the laptop and the isoriginal documents'' to EDCre. See Defs Exh.

8.

49. Daley verified that she had signed Plaintiff s Response to Defendants' First

Request for Production, served on February 13, 2013. See Defs Exh. 9. Therein, Plaintiff stated

that she would Stproduce any letters, memos, notes, policy statements, disciplinary forms,

persolmel documents, and/or handbooks that she obtained, created or acquired during the three-

year period covered by this action related to her claim for overtime pay and the defenses asserted

in this action.'' Lês at 6.

50. On July 2, 2013, Patterson sent to Daley a discovery dispute letter. See Defs

Exh. 10. Daley claimed not to remember whether, from that date forward to Judge Snow's

November 7, 2013 Order, she or any one from the Amlong t117:1 returned to EDCAe any of J.

Schillinger's files or any other EDCre tiles that Eldredge had provided to the Amlong tirm.

Daley did remember that, after Judge Snow's Order, the Amlong firm ultimately produced three

boxes of documents, two thumb drives and a disk.

In her cross-exam ination, Daley testified that the scope Eldredge's

representation by the Am long firm encompassed the FLSA case, the Discrim ination case, and a

possible qui tam action. The retainer agreem ent called for a non-refundable retainer fee of
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$5,000 and contemplated the possibility of switching from an hourly-fee basis to a contingency

basis or a combination of the two. See Plf s Exh. 1.

52. As a follow-up to the initial client meeting, Daley sent to Eldredge a list of

documents to provide for the FLSA case and the Discrimination case together with a spreadsheet

for com putation of the overtime pay claim . See Plf s Exh. 2. Daley also asked Eldredge to

provide a list of gifts made by Defendants for purposes of the possible qui tam action. ld.

53. On M ay 22, 2012, Daley sent to Eldredge a letter providing infonnation on

mitigation of damages', and the need to maintain records, tobe truthful in job resumes and

applications, and to obtain IRS records. See Plf s Exh. 3.

54. Daley emphasized that Eldredge was concerned with keeping down costs and

with Daley billing on her file. W ith regard to the EDCaR documents brought by Eldredge to the

Amlong firm, Daley claimed that she did not look at them right away but looked at them in

September, after the FLSA case was filed.

55. On October 9, 2012, Daley wrote to Eldredge infonning her of the litigation

process. See Plf's Exh. 4.

56. On October 31, 2012, Eldredge wrote to Amlong and Daley: tçl-flhis is a11 I could

find. I wrote notes of importance on the stacks with items that support my case.'' See Plf' s Exh.

5. This communication occurred two days after Daley had notitied Eldredge of EDcare's civil

theft demand letter.

57. That same day, Eldredge also com municated with Serena Eifert of the Am long

f111:1 to make sure that there wasn't a disk in her com pany laptop. See Plfs Exh. 6. Eldredge

asked if only original documents would be sent to EDCre, given that a 1ot of the documents she

had were copies and not original docum ents. Id. There is no record of a response by the

Case 0:13-cv-61373-RNS   Document 188   Entered on FLSD Docket 03/31/2015   Page 35 of 44



Amlong firm to this direct question.

58. According to Daley, the scans provided by Eldredge and the CD with J.

Schillinger's t$My Documents'' folder were Cjust sitting there being ignored.''

59. On November 26, 2012, Daley communicated to Eldredge that the trial setting for

the FLSA case was December 2, 2013 and instructed her to provide Steverything that m ight

possibly relate to (her) case.'' See Plfs Exh. 7. Daley does not recall receiving any additional

documents from Eldredge at that point, other than job search information.

During that same time frame, Eldredge and the Amlong 51711 entered into a

contingency retainer agreement for the Discrimination case and FLSA case. See Plf s Exh. 8.

The agreement contained a provision requiring Eldredge to be truthful and candid in her

testimony and giving counsel permission to withdraw for violation of this provision. ld.

On M ay 7, 2013, Daley sent to Eldredge a pre-deposition letter. See Plf's Exh. 9.

Therein, Eldredge was instnzcted to tell the truth. Id. at ! 28. Daley categorically denied that she

told Eldredge to shade her deposition testimony.

62. ln connection with the original M otion for Sanctions, Daley took the position that

she had agreed with Patterson to produce only the documents that were relevant to the FLSA

case, while each acknowledged having additional documents relevant to the Discrimination case.

Daley emphasized that Judge Snow's November 7, 2013 Order allowed Eldredge

to keep copies of what had to be turned over to EDcare. See Plfs Exh. 10.

64. On November 5, 2013, Daley inform ed Eldredge of Judge Snow 's ruling

requiring her to tum over her records (with copies kept). See Plfs Exh. 1 1.

In a follow-up communication on Tuesday, Novem ber 12, 2013, Daley stated:

E$As we discussed, please search for and provide to us by Friday morning all of the records you
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received from defendants and still have. W e will add them to the box of documents you

provided previously and turn them over to the defendants per the court's order.'' See Plf's Exh.

66. On November 18, 2013, Eldredge indicated that she would be dropping off the

records she had that day, stating: ECOK.. I will drop off the original disc today. Probably 99% of

what is in the boxes is copies or duplicates.'' See Plfs Exh. 13.

Based on this representation, Daley did not expect Eldredge to bring volllmes and

volumes of records at that point.However, Eldredge did bring voluminous records, which were

boxed up and turned over to Defendants. Due to the time constraints, Daley did not have time to

process and copy the records.

68. On July 22, 2014, Eldredge sent an email to Daley relating a conversation that she

had had with her son M att. See Plf s Exh.15. M att informed Eldredge that, when forwarding

her job application emails, he had deleted sections of some of the cover letters. ld. Eldredge

also admitted to having exaggerated and pumped herself up in the cover letters. J.p.s Upon

receipt of this communication, the Amlong firm moved to withdraw.

F. Dalev's andAm lonz's conduct

69. Eldredge summarized her reasons for seeking legal services from the Amlong

firm as $tI want legal advice regarding what l feel is a wrongful termination and also advice

regarding illegal activities.'' Am long and Daley transformed this request into the filing of the

FLSA case and the Discrimination case, without informing Eldredge that they had no intention

of filing a qui tam action because, in Am long's words, such an action had Cdno legs.''

Yet, the Am long 51411 accepted and kept a11 of the EDcare documents that

Eldredge provided in the belief that such documents would support her çsillegal activities'' claims
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and even asked Eldredge to provide a list of gifts made by EDcare for possible use in a qui tam

action. Daley and Amlong knowingly and recklessly held back and did not produce the bulk of

these documents in the face of demands for the return of EDcare property and discovery

requests until compelled to do so by court orders, thereby creating an unfair advantage for

11themselves and vitiating the entire Eldredge litigation.

71. The FLSA case was frivolous ab initio and was knowingly and recklessly ptlrsued

by Amlong and Daley because, in Amlong's words, it could bring a large payout given that

Eldredge was highly compensated.

72. Although she admitted to puffing and exaggerating her qualifications on emails

she wrote during heremployment at EDcare,it was only after discussions with Daley and

Amlong that Eldredge's focus, and later, her testimony, became more skewed toward describing

her duties as primarily taking messages,typing and similar low level duties, which were

incongruous with her $80,000 a year salary.

73. W hile Eldredge acknowledged that she had been told not to 1ie at her deposition,

and Daley categorically denied that she told Eldredge to shade her deposition testimony, the

issues of fact that precluded granting Defendants motion for summary judgment arose from

Eldredge's deposition testimony describing herself as a llgood messenger'' and as merely being

l'helpful'' to Dr. Schillinger.

74. The Discrimination case was also frivolous ab initio and was knowingly and

recklessly pursued by Am long and Daley.

There was no basis for Amlong's characterization of the EDcare reduction in

force as a ûdso-called reduction in force'' in the Complaint or the argument in opposition to the

11 Given these requests
, it is no excuse for Daley to claim that the scans provided by Eldredge and the CD

with J. Schillinger's E6My Documents'' folder were tjust sitting there being ignored.''

38

Case 0:13-cv-61373-RNS   Document 188   Entered on FLSD Docket 03/31/2015   Page 38 of 44



M otion to Dismiss that there was Stnot really a reduction-in-force.'' Such prevarication 1ed Judge

Scola to wonder whether the case was or was not a reduction in force case. Yet, as Amlong well

knew, the separation agreement for which Eldredge initially sought advice was offered to her in

connection with the reduction in force.

76. The Complaint in the Discrimination case was dismissed because it did not meet

the applicable plausibility standards; the Amlong firm agreed to amend the Amended Complaint

in lieu of responding to a second motion to dismiss; and the Second Amended Complaint was

also the subject of a motion to dismiss,which was withdrawn by Defendants to assert a

thel misappropriation counterclaim. This only occurred after EDCAe property, which lined the

wall of J. Schillinger's office and included contents from J. Schillinger's personal corporate

laptop downloaded to a disk (his 11My documents'' folder), his own handwritten notes, financial

documents, contact lists, client lists, employee data, and copies of pages from one of his yearly

personal journals where he kept notes from meetings he attended during the year, was tumed

over pursuant to Judge Snow's November 7, 20 l 3 Order.

77. Daley, whose conduct was supported by Amlong, needlessly obstructed the

litigation of Defendants' set-off defense in the FLSA case and, later, the thex misappropriation

counterclaim in the Discrimination case.

Only one month aher the fling of the FLSA case, Daley received Patterson's civil

theft demand letter. Therein, Patterson stated that, based on a preliminary investigation, EDCre

was demanding the payment of $900 within 30 days as treble damages for the theft of EDCre

property, including a laptop computer and company files.

At that time, Daley knew full well that Eldredge had retained and provided to the

Amlong firm EDcare property in the fonn of, at least, a box of documents, a thumb drive and a
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CD containing J. Schillinger's M y Documents folder. Yet, Daley only instructed Eldredge to

retum  the company 1ap top and the tloriginal'' three-inch black binder from an operational

m eeting.

80.

copies when requiring employees to return EDcare property upon termination and Eldredge was

aware of this. Yet, Eldredge received no response from Daley to her request for clarification

whether only original documents would be sent to EDCre, given that a lot of the documents she

The EDCre employee handbook made no distinction between originals and

had were copies and not original docum ents.

8 1. Daley's representation to Patterson that

documents in response

Eldredge was returning Sçoriginal''

to the demand for the return of EDcare property was sheer and

unadulterated obfuscation on her part. By use of this subterfuge, the Amlong f11%1 kept EDCre

and its counsel in the dark about the fact that it had possession of voluminous documents, which

were critical to the litigation, particularly with regard to the set-off defense and, later, the

theft/misappropriation counterclaim .

82. Daley, whose conduct was supported by Amlong, needlessly obstnzcted the

discovery process and the litigation of Defendants' original M otion for Sanctions.

ln opposition to the sanctions motion, Daley contended that she had agreed with

Patterson to produce only the documents that were relevantto the FLSA case, while each

acknowledged having additional documents relevant to the Discrimination case. Yet, when

making this argum ent, Daley did not disclose that the Am long 517:1 was sitting on EDcare

property whose rettum had been dem anded and which had not been produced in discovery for

either case.

84. M oreover, in m oving to compel access to the materials that had been turned over
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ptlrsuant to Judge Snow's November 7, 2013 Order for purposes of copying them, Daley made it

seem that only Eldredge had retained them and not provided them to the Amlong firm. lndeed,

in what turned out to be his only piece of candid testimony, Amlong stated that, while he

supported Daley's handling of the Eldredge litigation, he did not do so with regard to the filing

of this motion.

85. Daley, whose conduct was supported by Amlong, needlessly obstructed

Defendants' efforts to obtain Eldredge's full com pliance with Judge Snow 's Order when they

pursued the AOL Subpoena.

86. After Judge Snow's ruling, Daley simply instructed Eldredge to search for all the

records still in her possession that she had received from Defendants and provided no guidance

for a search of emails. Not surprisingly, Defendants learned at Eldredge's subsequent deposition

that, despite Judge Snow's directive, Eldredge had not conducted a diligent search of her emails

in that she had not employed such obvious search terms as ûsschillinger'' or SIEDCare;'' and they

were not successful in their subsequent attem pts to obtain additional em ails from  Eldredge.

87. Daley objected to the AOL Subpoena on multiple grounds. Taking notice of the

history of discovery lapses in the case, Judge Valle overruled the objections and required

counsel, rather than Eldredge, to search the email account for relevant terms.

88. Daley, supported by Amlong, knowingly and recklessly pursued Section 1927

sanctions against EDcare's fonner and current counsel on the grounds that Defendants had

improperly asserted the FLSA executive exemption as a defense, even though that defense had

been withdrawn and not relied upon at the summary judgment stage.

89. Judge Valle found no merit whatsoever in the sanctions m otion, noting that it was

a tactical decision on the part of Defendants to ptzrsue the stronger, adm inistrative exem ption
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defense and that, in any event, only minimal costs had been identifed as having been occasioned

by the alleged objectionable conduct.

Daley and Amlong needlessly obstnzcted the litigation of Defendants' Renewed

M otion for Sanctions directed at the Amlong tinn.

91. Notwithstanding Eldredge's waiver of the attorney client privilege pursuant to the

Consent Order and Judgment, Daley and Amlong, on behalf of the Amlong firm, sought relief

from Defendants' subpoena duces tecum by filing a motion for protective order, which the

undersigned denied. Even after the denial, Daley and Amlong did not comply with the subpoena

until shortly before the evidentiary hearing on the Renewed M otion for Sanctions. In fact, some

documents were not provided until Friday, Febnzary 27, 2015, with the evidentiary hearing

scheduled for the following M onday.

92. Even more significantly, both Amlong and Daley were less than candid in their

testimony at the evidentiary hearing and Daley required admonishment due to her evasiveness

and non-responsiveness.

93. In stlmmary, Daley and Amlong engaged in knowing and reckless conduct

thzoughout the FLSA case and the Discrimination case, which infected the entire Eldredge

litigation. To make matters worse, rather than acknowledge the impropriety of such conduct and

rectify it, they used smoke and mirrors each time they were called to account, even to the point

of failing to render credible testimony at the final evidentiary hearing to which they were

entitled.

LEGAL CONCLUSIONS

As previously noted, the imposition of sanctions upon counsel plzrsuant to Section 1927

requires that all three of the following prongs be satisfied: çç(1) unreasonable and vexatious
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conduct; (2) such that the proceedings are multiplied; and (3) a dollar amount of sanctions that

bears a financial nexus to the excess proceedings.'' M acorq 208 F. App'x at 785-86. For

pum oses of the statute, the required level of egregiousness in counsel's conduct must be

tantnmount to bad faith, which çiturns not on the attorney's subjective intent, but on the

attomey's objective conduct. Amlong, 500 F.3d at 1239. Thus, counsel çûmust knowingly or

recklessly ptlrsue a frivolous claim or needlessly obstruct the litigation of a non-frivolous claim.''

ld. at 1242. This standard also satisfies the requirements for the imposition of sanctions tmder

the Court's inherent powers. Barnes, 158 F.3d at 1214.

As more fully set forth above, the undersigned has found that Daley and Amlong

knowingly and recklessly pursued the FLSA case and the Discrimination case, which were

frivolous ab initio, as well as Section 1927 sanctions against Defendants' prior and current

counsel. The undersigned has also found that Daley and Amlong needlessly obstructed the

litigation of Defendants' set-off defense in the FLSA case and, later, the theft/misappropriation

counterclaim in the Discrimination case. Daley and Amlong also needlessly obstnlcted the

discovery process, Defendants' litigation of the original M otion for Sanctions, and their efforts to

obtain full compliance with Judge Snow's Order when they pursued the AOL Subpoena. Daley

and Amlong also needlessly obstructed the litigation of Defendants' Renewed Motion for

Sanctions direded at the Amlong firm. M oreover, as is evident from the foregoing summary of

the court records in the FLSA case and the Discrim ination case, the entire underlying

proceedings were multiplied as a result of such conduct. Finally, the imposition of sanctions

awarding to Defendants the entire costs of litigation incurred by them in the FLSA case and the

Discrim ination case bears a financial nexus to the excess proceedings, given that the improper

conduct infected the entire Eldredge litigation.
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CONCLUSION

Based on the foregoing factual findings and legal authorities, it is

ORDERED AND ADJUDGED that Defendants' Renewed Motion for Sanctions is

GRANTED and Defendants shall recover from the Amlong firm their reasonable fees and costs

incurred in the FLSA case and the Discrimination case. Accordingly, it is further

ORDERED AND ADJUDGED that, within 30 days from the date of this Order,

Defendants shall submit their affidavit of reasonable fees and costs and the Amlong fil'm shall

have 30 days thereafter to file any objections thereto.

erDONE AND ORDERED in Chambers in Miami
, Florida this 31 day of M arch, 2015.

. . V
ALICIA M . OTAZO- YES
UNITED STA TES M AGISTM TE JUDGE

cc: United States District Judge Robert N. Scola, Jr.

Counsel of Record

Am long & Am long, P.A.

500 NE 4th Street 2nd Floor

Fort Lauderdale, FL 33301-1 l 54
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